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IN THE SPECIAL COURT :: SONITPUR, TEZPUR:: ASSAM

PRESENT:- N. AKHTAR, AJS 
Addl. Sessions Judge,
Sonitpur::Tezpur.

Special (POCSO) Case No. 13 of 2019.

U/s. 6 of POCSO Act, 2012 

State of Assam 

-Vs-

Milan Champi @ Mila Champi

FOR THE PROSECUTION :- Mr. S.K.Moitra, Special PP.

FOR THE DEFENCE :- Mrs. D. Sinha, Learned Advocate.

EVIDENCE RECORDED ON :- 01.10.19, 04.11.19, 18.11.19, 
06.12.19, 

20.12.19, 02.02.21 and 16.08.2021.

ARGUMENTS HEARD ON :- 20.11.2021.

JUDGMENT DELIVERED ON   :- 25.11.2021.

JUDGMENT

1. The brief fact of the case as per the FIR is that on 26.04.2019, at

about 7 am, while the informant and his wife were absent at home,

the accused above-named came to their house and took away their

9 year old daughter to his house on the allurement that she would

be give biscuits and having taken her to his house, committed rape

on her. Hence, the FIR was lodged.

2. Based on the said FIR, a case being Jamuguri PS Case No. 88/2019

U/s  376  AB  IPC  read  with  Sec.  4  of  the  POCSO  Act,  2012  was

registered.  After  completion  of  the  investigation,  police  laid
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chargesheet against the accused. The accused appeared during the

trial  of  the case and a charge U/s  6 of  the POCSO Act has been

framed and read over to  the accused to which,  he did not  plead

guilty and claimed to be tried.

3. Prosecution examined as many as 8 (Eight) witnesses. On closure of

the prosecution evidence, the accused was examined U/s 313 CrPC.

Defence  did  not  examine  any  witness.  At  the  end  of  the  trial,

arguments of the learned counsels were heard at length.  

                               POINT FOR DETERMINATION

 Whether the accused on the alleged day and time of the

incident,  committed  aggravated  penetrative  sexual

assault on the victim girl aged about 9 years and thereby

committed an offence punishable U/s 6 of the POCSO Act,

2012?

DISCUSSIONS, DECISIONS AND REASON FOR DECISION

4. I have heard the arguments advanced by learned counsel for both

the sides. The evidence adduced in the case and the relevant laws

are also gone through.

5. Since this is a case with an allegation of commission of an offence

U/s 5 of the POCSO Act which is punishable U/s 6 of the Act, it would

be pertinent to point out here that in the case of  BHUPEN KALITA

VS  STATE  OF  ASSAM,  reported  in 2020  (3)  GLT  403 it  was

observed  that  in  a  case  under  POCSO  Act,  the  prosecution  is

required to prove some foundational  facts not beyond reasonable

doubt but by preponderance of probability and once the foundational

facts are proved by the prosecution, the presumption U/s 29 of the

POCSO  Act  gets  triggered  and  it  then  becomes  the  duty  of  the

defence to rebut the presumption so raised against him. It was also

held that the defence can either adduce defence evidence or can

discredit  the prosecution witnesses by cross-examining them or it

can  also  otherwise  bring  materials  to  show that  the  case  of  the

prosecution  is  improbable.  If  the  defence  thus,  succeeds  in
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probabilizing the case of the defence, the presumption U/s 29 of the

Act stands rebutted. The relevant observations are as follows:

“If the prosecution is successful in establishing

the  foundational  facts  and  the  presumption  is

raised  against  the  accused,  the  accused  can

rebut  the  same  either  by  discrediting  the

prosecution  witnesses  through  cross-

examination or by adducing his own evidence to

demonstrate  that  the  prosecution  case  is

improbable  based  on  the  principle  of

preponderance of probability.”     

6. Now, based on the allegations brought in this case, the foundational

facts which the prosecution would be required to prove in this case

are as follows:

1. That the victim was a child being under 12 years of age,

2. That  the  accused committed  penetrative  sexual  assault  on

the alleged victim girl  within the meaning and definition of

Sec. 3 of the POCSO Act, 2012. 

7. In order to prove the above foundational facts, the prosecution had

examined a number of  witnesses.  Let me, first  of  all  take up the

question as to the age of the victim girl. The FIR states that the age

of  the  victim  girl  was  about  9 years  at  the  time  of  the  alleged

incident. PW2 (Binoy Hemram) and PW3 (Pinki Hemram) who are the

father  and mother  of  the victim girl  respectively  had also clearly

stated that their daughter was 9 years of  age at the time of the

alleged  incident.  This  evidence  is  not  disputed  by  the  defence.

Parents  are  always  expected  to  know  the  correct  age  of  their

children  and  otherwise  also,  there  is  nothing  in  the  evidence  on

record to dispute the proposition of fact as to the age of the alleged

victim girl in this case.

8. Moreover, the prosecution has further relied on a birth certificate of

the  alleged  victim  girl  in  this  case  which  is  Ext-7.  PW8 (Kalpajit
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Sarmah) who is the investigating officer of this case has stated in his

evidence  that  he  had  seized  the  original  birth  certificate  of  the

alleged victim girl and the same was later given to the zimma of the

informant.  Ext-6 is  the seizure list.  I  have carefully seen the said

birth certificate which reflects that the date of birth of the alleged

victim girl  is 06.07.2010. Thus,  on the date of commission of  the

alleged offence, the victim girl was 8 years 9 months 20 days. There

is no dispute raised by the defence as to the aforesaid factum of the

age of the alleged victim girl. In view of the aforesaid evidence, it is

manifestly established that the alleged victim girl was not more than

9 years of age at the time of commission of the alleged offence.   

9. Now, coming to the second foundational fact as indicated above, it is

pertinent to point out here that there is no eye witness of this case.

PW2 and PW3 who are the father and mother of the alleged victim

girl are merely reported witnesses and PW3 being the mother has

been reported about the incident by the victim girl after three days

of the alleged incident. PW3 then reported about the incident to her

husband PW2. PW4 (Subani Topno), PW5 (Piyari Champi) and PW6

(Bahlain  Champi)  are  some independent  witnesses  who  have  not

supported the case of the prosecution. Therefore, it is the evidence

of PW1 (Victim girl) which is of paramount importance in this case.

The law is also settled that if the evidence of the alleged victim girl

inspires confidence,  there is  no bar  in law and conviction can be

based solely on her evidence alone. 

10.PW1 is the alleged victim girl who is a child of 9 years of age. So, she

was put some preliminary questions to judge her natural capacity of

understanding the questions put to her and also her ability to give

rational answers to those questions. Upon being satisfied that she is

capable of examined as a witness within the meaning of Sec. 118 of

the Evidence Act, her evidence was recorded. She has deposed in

her evidence that on the alleged day of the incident, she went to a

shop when the accused called her to his house and offered her Rs.

10/- and made her lie upon a Chang (a bamboo bed) and removed

her  pant  and  also  removed  his  own  pant.  He  then  touched  her

vagina and inserted his penis into her vagina whereupon she felt
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pain in her private part. The accused then asked her not to disclose

about the incident to anybody. As she was experiencing pain in her

private part, she told her mother about the incident on Sunday while

the  incident  occurred  on  Friday.  Later,  she  was  brought  to  court

where she gave her statement before Magistrate which is Ext-1.

11.In her cross-examination, PW1 had stated that when she went to the

house of the accused, her sister also accompanied her. The age of

her sister was 2 years and she was sitting in another room while the

accused committed the sexual act with PW1. She had also stated

that she shouted out of pain but nobody came there. 

12.Before proceeding further, it would be worthwhile to point out here

that the alleged victim girl is indeed a child of 9 years of age. An

evidence of  a  child  witness  is  to  be very  delicately  handled in  a

criminal case. There is undoubtedly no bar in relying on the evidence

of  a  child  witness  but  the  court  is  duty  bound  to  scrutinize  the

evidence of a child witness with great care and circumspection as a

child  witness  is  very  much  prone  to  tutoring.  In  the  case  of  K.

Venkateshwarlu Vs State of Andhra Pradesh, (2012) 3 SCC

(Cri) 795, it was observed by the Hon’ble Apex Court as follows:

“A child witness, by reason of his tender age, is a

pliable witness. He can be tutored easily either

by  threat,  coercion  or  inducement.  Therefore,

the court  must  be  satisfied that  the attendant

circumstances  do  not  show that  the  child  was

acting  under  the  influence  of  someone  or  was

under a threat or coercion. Evidence of a child

witness can be relied upon if the court, with its

expertise and ability  to  evaluate the  evidence,

comes  to  the  conclusion  that  the  child  is  not

tutored and his evidence has a ring of truth.” 

13.This apart, in the case of Panchhi v. State of U.P. (1998) 7 SCC

177, it was observed by the Hon’ble Apex Court as follows:
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“It is not the law that if a witness is a child, his

evidence shall be rejected, even if it is a found

reliable.  The  law  is  that  evidence  of  a  child

witness  must  be  evaluated  more  carefully  and

with greater  circumspection because a child  is

susceptible to be swayed by what others tell him

and  thus  a  child  witness  is  an  easy  prey  to

tutoring.”

14.It is thus clear from the aforesaid observations that the evidence of a

child  witness  has  to  be  approached  with  great  care  and

circumspection and his evidence has to be evaluated in the light of

the  attending  circumstances  of  the  case.  In  the  present  case,  it

would  be  seen that  PW1 has  stated  in  her  evidence  that  on the

alleged day of the incident, she went to a shop along with her sister

and then, the accused called her to his house and committed the

said sexual act with her. But what is important to notice here is that

PW2 who is the father of PW1 had stated that the accused came to

their house while his daughter was alone at home and took her away

to  his  house  and  committed  rape  on  her.  Thus,  there  is  clear

inconsistency in the version of PW1 and her father PW2. PW4 on the

other hand, stated in her evidence that the mother of the victim girl

namely PW3 told PW4 that the accused caught hold of the hands of

the victim girl. 

15.What is again important to notice here is that as per the evidence of

PW1, the accused took her to his house, made her lie on a bamboo

bed and removed her dresses and inserted his penis into her private

part  for  which  she  felt  pain  and  even  shouted.  It  must  not  be

forgotten that she is a girl of 9 years of age. If there was really an

insertion of the male organ into her private part, at least there had

been some abrasion or  mark of  injury on her  private  part.  There

must have been some wear and tear in the hymen as well for the

victim is  a  very little  girl  of  9 years  of  age.  But  PW7 (Dr.  Jharna

Kakoti) who examined the alleged victim girl has clear stated that

there was no injury or mark of violence on the private part of the

alleged victim girl. There was also no sign and symptoms of sexual
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intercourse at the time of examination. This aspect of the medical

evidence  is  of  immense  importance  in  this  case.  It  is  highly

improbable that a child of 9 years of age would not suffer any injury

or mark of violence even when a male organ was inserted into her

private part. This is possible when the girl is a matured one or this

may also be possible if the victim is a woman of matured age. But it

must not be overlooked that in the present case, the alleged victim

girl is one of very tender age and as such, absence of any mark of

injury or violence on her private part clearly raises serious doubt on

the veracity of the prosecution case. The learned defence counsel

had very strenuously argued this aspect of the case to show that

there is no ring of truth in the prosecution version and I am of the

view that the argument of the learned defence counsel deserves to

be merited in this case.

16.It is already noted above that the evidence of a child witness would

be acted upon only if the same receives sufficient corroboration from

the materials on record for a child witness is a very easy prey to

tutoring. In the instant case, it clearly appears that the evidence of

the  victim  girl  does  not  receive  corroboration  from  the  medical

evidence  itself.  Rather,  it  may  be  concluded  that  the  medical

evidence completely belies the prosecution version in the present

case and as such, no implicit reliance can be placed on the evidence

adduced in this case. 

17.Thus, in the light of the above discussion, it cannot be concluded

that the prosecution has been able to prove the second foundational

fact in this case and therefore, no presumption U/s 29 can be raised

in this case so as to impute culpability on the accused.      

18.In  the  result  and  for  the  reasons  and  discussions  made

herein above, I have no hesitation in my mind in holding that the

prosecution has failed to prove the charge against accused person

above-named  beyond  all  reasonable  doubts.  He  is  hence,  not

found  guilty  of  the  charge  and  as  such,  acquitted  of  the

same and set at liberty forthwith. 
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19.Forward  a  copy  of  this  judgment  to  the  District  Magistrate  in

compliance of Sec.365 CrPC.

Given under my hand and seal of this court on the 25th

day of November/2021.

Typed and Corrected by me:                 

                                                                         Addl. Sessions Judge,
                                                                                            Sonitpur :: Tezpur.

APPENDIX

PROSECUTION WITNESSES: 

PW1 (Victim Girl)

PW2 (Binoy Hemran)

PW3 (Pinki Hemran)

PW4 (Subani Topno)

PW5 (Piyari Champi)

PW6 (Bahlain Champi)

PW7 (Dr. Jharna Kakoti)

PW8 (Kalpajit Sarmah)

PROSECUTION EXHIBITS:

Ext-1: Statement U/s 164 CrPC.

Ext-2: FIR

Ext-3: Medical Report.  

Ext-4: Advice Slip.

Ext-5: Sketch Map. 

Ext-6: Seizure List. 

Ext-7: Birth Certificate.

Ext-8: Zimmanama

Ext-9: Chargesheet. 

DEFENCE WITNESSES:

NIL
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DEFENCE EXHIBITS:

NIL.

     Addl. Sessions Judge,
                                                                                       Sonitpur:: Tezpur.
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